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    Case 18-2868, Document 68, 12/17/2018, 2457074, Page22 of 49 student Brock Turner was convicted of sexually assaulting an unconscious woman and sentenced to only a few months in jail, news reports and the resulting public outcry led to calls to alter sentencing guidelines for sex-based crimes. See Travis M. Andrews, Ex-Stanford swimmer Brock Turner leaves jail Friday but controversy still rages, Wash. Post (Aug. 30, 2016), https://perma.cc/7 V9J-VBEW. News reports used court records to examine the evidence against Turner, allowing the public to better understand—and criticize—how the criminal justice system handled his case. See, e.g., Susan Svrluga, ‘Did you rage?’ In Stanford sexual assault case, court records shed new light, Wash. Post (June 10, 2016), https://perma.cc/C8F4-FKJA; Ray Sanchez, Stanford rape case: Inside the court documents, CNN (June 11, 2016), https://perma.cc/389Z-EU35; Hannah Knowles, Documents from Court, District Attorney reveal details in Brock Turner case, Stanford Daily (June 10, 2016), https://perma.cc/3C7R-57CW. Similarly, when comedian Bill Cosby was tried and convicted of three counts of aggravated indecent assault, the news media used court records to report arguments presented in the case, as well as how the judge ruled on various motions. Eric Levenson, Bill Cosby’s maximum sentence now 10 years after charges merged, CNN (Sept. 24, 2018), https://perma.cc/A7JY-J9Q6; see also Eric Levenson, Bill Cosby sentenced to 3 to 10 years in prison for sexual assault, CNN (Sept. 26, 2018), https://perma.cc/WQ82-7SBZ. Some advocates for reform of 11

  
    Case 18-2868, Document 68, 12/17/2018, 2457074, Page23 of 49 sexual violence laws lauded Cosby’s sentencing as one that inspired confidence in the judicial system. Id. In short, the press regularly uses court records to report on cases related to allegations of sexual assault, and such reporting allows “the public to participate in and serve as a check upon the judicial process.” Globe Newspaper Co., 457 U.S. at 606. B. This case, in particular, relates to a matter that has been the subject of widespread reporting and is certainly a matter of public concern. Not only does the public have a legitimate interest in the general subject matter of this dispute, see Section II.A., supra, the interest in this case and in its related judicial records is particularly acute due to the variety of public figures and public officials who are alleged to be connected to Jeffrey Epstein and his victims, such as President Donald Trump, former-President Bill Clinton, Prince Andrew, Duke of York, and Alan Dershowitz. See, e.g., Jan Musgrave, Will President Trump be used as witness in sex offender Epstein’s case?, Palm Beach Post (May 12, 2017), https://perma.cc/GPA7-QRLR;; Josh Gerstein, The one weird court case linking Trump, Clinton, and a billionaire pedophile, Politico (May 14, 2017), https://perma.cc/8D55-QGJU; Josh Gerstein, Woman who sued convicted billionaire over sex abuse levels claims at his friends, Politico (Dec. 31, 2014), https://perma.cc/QWC9-A2FF; Tom Leonard, Prince Andrew risks losing 12

  
    Case 18-2868, Document 68, 12/17/2018, 2457074, Page24 of 49 ambassador job as girl in underage sex case reveals meeting him, Daily Mail (Mar. 2, 2011), http://dailym.ai/2wni8s1; Alan Dershowitz, Alan Dershowitz: ‘T never had sex with Virginia Roberts’, Miami Herald (Dec. 2, 2018), https://perma.cc/HYW5-D2MM (letter to the editor by Dershowitz in which he states that sealed court records “directly establishes [his] innocence”’). Here, the Miami Herald seeks access to court records so that it may continue its groundbreaking investigative reporting on the handling of Epstein’s criminal prosecution, as well as related civil litigation. See Br. and Special App. for Intervenors-Appellants at 4-5. Epstein’s plea deal, under which he pled guilty to state criminal charges and agreed to serve a 13-month sentence, continues to make headlines. David Von Drehle, Jeffrey Epstein’s plea deal is a travesty. But we can still find justice, Washington Post (Dec. 11, 2018), https://perma.cc/RZR2-JCWE; Conchita Sarnoff, Jeffrey Epstein, Billionaire Pedophile, Goes Free, Daily Beast (July 20, 2010), https://perma.cc/HMC3-HQJG. Recently, a group of legislators called for a Department of Justice probe into now-U.S. Secretary of Labor Alexander Acosta’s involvement in the deal, in his prior capacity as the U.S. Attorney for the Southern District of Florida. See Julie K. Brown et al, Lawmakers issue call for investigation of serial sex abuser Jeffrey Epstein’s plea deal, Miami Herald (Dec. 6, 2018), https://perma.cc/H6ZB-D6Z2; Julie K. Brown, How a future Trump Cabinet member gave a serial sex abuser the deal of a lifetime, 13

  
    Case 18-2868, Document 68, 12/17/2018, 2457074, Page25 of 49 Miami Herald (Nov. 28, 2018), https://perma.cc/GA2C-UW97. Other litigation related to Epstein and his victims has been the subject of recent news reports as well. See Julie K. Brown & Caitlin Ostroff, Epstein sex abuse victims press judge for decision on tossing his lenient plea deal, Miami Herald, (Dec. 10, 2018), https://perma.cc/7RL8-V5FL; Patricia Mazzei, Jeffrey Epstein Settles Lawsuit, Avoiding Testimony From Accusers in Sex Case, N.Y. Times (Dec. 4, 2018), https://nyti.ms/2zKIGro. These matters have received extensive coverage in the news media because they are of significant and legitimate interest to the public. Reporting related to the allegations against Epstein—which are central to this case—is not to “promote scandal” or misuse judicial records “to gratify private spite,” as the district court stated. Sp.A.-40. Nor is it an attempt to disseminate “reservoirs of libelous statements.” Jd. Rather, coverage of this case builds public understanding of a major news story that implicates national conversations related to sexual assault, the actions of public officials and public figures, and the role of the courts in litigating these disputes. Access to the Summary Judgment Documents will further public monitoring of the judicial system in a case that is of paramount public interest. 14

  
    Case 18-2868, Document 68, 12/17/2018, 2457074, Page26 of 49 C. | Astrong presumption of access applies to a motion for summary judgment and documents filed in connection thereto, even when that motion is denied. Amici agree with the Miami Herald that, in addition to giving short-shrift to the powerful public interest in this case, the district court erroneously concluded that under the common law the presumption of access to the Summary Judgment Documents “is less” because the “‘district court denied the summary judgment motion.’” Sp.A.-34 (quoting Amodeo IT, 71 F.3d at 1049); see Br. and Special App. for Intervenors-Appellants at 20-21. In support of that conclusion, the district court quoted Amodeo IT, which itself cited, in dicta, a partial concurrence and partial dissent from the D.C. Circuit’s decision in In re Reporters Committee for Freedom of the Press, 773 F.2d 1325, 1342, n.3 (D.C. Cir. 1985). Jd. (quoting Amodeo IT, 71 F.3d at 1049). However, in Lugosch v. Pyramid Co. of Onondaga, this Court expressly rejected reliance on that dicta as “neither central to our holding nor a point of thorough analysis” in Amodeo II. 435 F.3d 110, 121 (2d Cir. 2006). Moreover, this Court in Lugosch also clarified that the presumption of access to motions for summary judgment and related documents “is of the highest [order]: ‘documents used by parties moving for, or opposing, summary judgment should not remain under seal absent the most compelling reasons.’” Jd. at 123 (quoting Joy v. North, 692 F.2d 880, 893 (2d Cir. 1982)). Thus, the district court erred in attaching little weight to 15

  
    Case 18-2868, Document 68, 12/17/2018, 2457074, Page27 of 49 the common law presumption of access to the Summary Judgment Documents because of the district court’s denial of the motion. The public has just as great an interest in understanding why a court has denied a motion for summary judgment as it would in understanding why a court has granted such a motion. The public also has a particularly strong interest in access to the entirety of the district court’s opinion granting or denying a motion for summary judgment under both the First Amendment and the common law. See Co. Doe v. Pub. Citizen, 749 F.3d 246, 267 (4th Cir. 2014) (“The public has an interest in learning not only the evidence and records filed in connection with summary judgment proceedings but also the district court’s decision ruling on a summary judgment motion and the grounds supporting its decision. Without access to judicial opinions, public oversight of the courts, including the processes and the outcomes they produce, would be impossible.”). As this Court has observed, “Transparency is pivotal to public perception of the judiciary’s legitimacy and independence. . . . Because the Constitution grants the judiciary ‘neither force nor will, but merely judgment,’ The Federalist No. 78 (Alexander Hamilton), courts must impede scrutiny of the exercise of that judgment only in the rarest of circumstances.” United States v. Aref, 533 F.3d 72, 83 (2d Cir. 2008). Thus, “[1] n the top drawer of judicial records are documents authored or generated by the court itself in discharging its public duties, including opinions, orders, judgments, docket sheets, 16
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    Case 18-2868, Document 68, 12/17/2018, 2457074, Page34 of 49 APPENDIX A Descriptions of amici: The Reporters Committee for Freedom of the Press is a voluntary, unincorporated association of reporters and editors that works to defend the First Amendment rights and freedom of information interests of the news media. The Reporters Committee has provided representation, guidance and research in First Amendment and Freedom of Information Act litigation since 1970. With some 500 members, American Society of News Editors (“ASNE’) is an organization that includes directing editors of daily newspapers throughout the Americas. ASNE changed its name in April 2009 to American Society of News Editors and approved broadening its membership to editors of online news providers and academic leaders. Founded in 1922 as American Society of Newspaper Editors, ASNE is active in a number of areas of interest to top editors with priorities on improving freedom of information, diversity, readership and the credibility of newspapers. The Associated Press Media Editors is a nonprofit, tax-exempt organization of newsroom leaders and journalism educators that works closely with The Associated Press to promote journalism excellence. APME advances the principles and practices of responsible journalism; supports and mentors a diverse 23

  
    Case 18-2868, Document 68, 12/17/2018, 2457074, Page35 of 49 network of current and emerging newsroom leaders; and champions the First Amendment and promotes freedom of information. Association of Alternative Newsmedia (“AAN”’) is a not-for-profit trade association for approximately 110 alternative newspapers in North America. AAN newspapers and their websites provide an editorial alternative to the mainstream press. AAN members have a total weekly circulation of seven million and a reach of over 25 million readers. Digital First Media publishes the San Jose Mercury News, the East Bay Times, St. Paul Pioneer Press, The Denver Post and the Detroit News and other community papers throughout the United States, as well as numerous related online news sites. Dow Jones & Company, Inc., is a global provider of news and business information, delivering content to consumers and organizations around the world across multiple formats, including print, digital, mobile and live events. Dow Jones has produced unrivaled quality content for more than 130 years and today has one of the world’s largest newsgathering operations globally. It produces leading publications and products including the flagship Wall Street Journal; Factiva; Barron’s; MarketWatch; Financial News; Dow Jones Risk & Compliance; Dow Jones Newswires; and Dow Jones VentureSource. 24

  
    Case 18-2868, Document 68, 12/17/2018, 2457074, Page36 of 49 The E.W. Scripps Company serves audiences and businesses through television, radio and digital media brands, with 33 television stations in 24 markets. Scripps also owns 33 radio stations in eight markets, as well as local and national digital journalism and information businesses, including mobile video news service Newsy and weather app developer WeatherSphere. Scripps owns and operates an award-winning investigative reporting newsroom in Washington, D.C. and serves as the long-time steward of the nation’s largest, most successful and longest-running educational program, the Scripps National Spelling Bee. First Amendment Coalition is a nonprofit public interest organization dedicated to defending free speech, free press and open government rights in order to make government, at all levels, more accountable to the people. The Coalition’s mission assumes that government transparency and an informed electorate are essential to a self-governing democracy. To that end, we resist excessive government secrecy (while recognizing the need to protect legitimate state secrets) and censorship of all kinds. First Look Media Works, Inc. is a new non-profit digital media venture that produces The Intercept, a digital magazine focused on national security reporting. Directly and through affiliated companies, Fox Television Stations, LLC, owns and operates 28 local television stations throughout the United States. The 28 25

  
    Case 18-2868, Document 68, 12/17/2018, 2457074, Page37 of 49 stations have a collective market reach of 37 percent of U.S. households. Each of the 28 stations also operates Internet websites offering news and information for its local market. Gannett Co., Inc. is a leading news and information company which publishes USA TODAY and more than 100 local media properties. Each month more than 110 million unique visitors access content from USA TODAY and Gannett’s local media organizations, putting the company squarely in the Top 10 U.S. news and information category. The Inter American Press Association ([APA) is a not-for-profit organization dedicated to the defense and promotion of freedom of the press and of expression in the Americas. It is made up of more than 1,300 publications from throughout the Western Hemisphere and is based in Miami, Florida. The International Documentary Association (IDA) is dedicated to building and serving the needs of a thriving documentary culture. Through its programs, the IDA provides resources, creates community, and defends rights and freedoms for documentary artists, activists, and journalists. The Investigative Reporting Workshop, a project of the School of Communication (SOC) at American University, is a nonprofit, professional newsroom. The Workshop publishes in-depth stories at investigativereportingworkshop.org about government and corporate 26

  
    Case 18-2868, Document 68, 12/17/2018, 2457074, Page38 of 49 accountability, ranging widely from the environment and health to national security and the economy. The Media Institute is a nonprofit research foundation specializing in communications policy issues founded in 1979. The Media Institute exists to foster three goals: freedom of speech, a competitive media and communications industry, and excellence in journalism. its program agenda encompasses all sectors of the media, from print and broadcast outlets to cable, satellite, and online services. MPA - The Association of Magazine Media, (“MPA”) is the largest industry association for magazine publishers. The MPA, established in 1919, represents over 175 domestic magazine media companies with more than 900 magazine titles. The MPA represents the interests of weekly, monthly and quarterly publications that produce titles on topics that cover news, culture, sports, lifestyle and virtually every other interest, avocation or pastime enjoyed by Americans. The MPA has a long history of advocating on First Amendment issues. The National Press Photographers Association (“NPPA”) is a 501(c)(6) non-profit organization dedicated to the advancement of visual journalism in its creation, editing and distribution. NPPA’s members include television and still photographers, editors, students and representatives of businesses that serve the visual journalism industry. Since its founding in 1946, the NPPA has vigorously promoted the constitutional rights of journalists as well as freedom of the press in 2]

  
    Case 18-2868, Document 68, 12/17/2018, 2457074, Page39 of 49 all its forms, especially as it relates to visual journalism. The submission of this brief was duly authorized by Mickey H. Osterreicher, its General Counsel. New England First Amendment Coalition is a non-profit organization working in the six New England states to defend, promote and expand public access to government and the work it does. The coalition is a broad-based organization of people who believe in the power of transparency in a democratic society. Its members include lawyers, journalists, historians and academicians, as well as private citizens and organizations whose core beliefs include the principles of the First Amendment. The coalition aspires to advance and protect the five freedoms of the First Amendment, and the principle of the public’s right to know in our region. In collaboration with other like-minded advocacy organizations, NEFAC also seeks to advance understanding of the First Amendment across the nation and freedom of speech and press issues around the world. The New York Times Company is the publisher of The New York Times and The International Times, and operates the news website nytimes.com. Newsday LLC (“Newsday’’) is the publisher of the daily newspaper, Newsday, and related news websites. Newsday is one of the nation’s largest daily newspapers, serving Long Island through its portfolio of print and digital products. Newsday has received 19 Pulitzer Prizes and other esteemed awards for outstanding journalism. 28

  
    Case 18-2868, Document 68, 12/17/2018, 2457074, Page40 of 49 The News Guild — CWA is a labor organization representing more than 30,000 employees of newspapers, newsmagazines, news services and related media enterprises. Guild representation comprises, in the main, the the editorial and online departments of these media outlets. The News Guild is a sector of the Communications Workers of America. CWA is America’s largest communications and media union, representing over 700,000 men and women in both private and public sectors. The New York Post, owned by NYP Holdings, Inc., is the oldest continuously published daily newspaper in the United States, with the seventh largest circulation. It is published in print and online. Online News Association (“ONA”’) is the world’s largest association of online journalists. ONA’s mission is to inspire innovation and excellence among journalists to better serve the public. ONA’s more than 2,000 members include news writers, producers, designers, editors, bloggers, technologists, photographers, academics, students and others who produce news for the Internet or other digital delivery systems. ONA hosts the annual Online News Association conference and administers the Online Journalism Awards. ONA is dedicated to advancing the interests of digital journalists and the public generally by encouraging editorial integrity and independence, journalistic excellence and freedom of expression and access. 20

  
    Case 18-2868, Document 68, 12/17/2018, 2457074, Page41 of 49 POLITICO is a global news and information company at the intersection of politics and policy. Since its launch in 2007, POLITICO has grown to more than 350 reporters, editors and producers. It distributes 30,000 copies of its Washington newspaper on each publishing day, publishes POLITICO Magazine, with a circulation of 33,000 six times a year, and maintains a U.S. website with an average of 26 million unique visitors per month. Radio Television Digital News Association (“RTDNA’”) is the world’s largest and only professional organization devoted exclusively to electronic journalism. RTDNA is made up of news directors, news associates, educators and students in radio, television, cable and electronic media in more than 30 countries. RTDNA is committed to encouraging excellence in the electronic journalism industry and upholding First Amendment freedoms. Reporters Without Borders has been fighting censorship and supporting and protecting journalists since 1985. Activities are carried out on five continents through its network of over 150 correspondents, its national sections, and its close collaboration with local and regional press freedom groups. Reporters Without Borders currently has 10 offices and sections worldwide. Reveal from The Center for Investigative Reporting, founded in 1977, is the nation’s oldest nonprofit investigative newsroom. Reveal produces investigative journalism for its website https://www.revealnews.org/, the Reveal 30

  
    Case 18-2868, Document 68, 12/17/2018, 2457074, Page42 of 49 national public radio show and podcast, and various documentary projects. Reveal often works in collaboration with other newsrooms across the country. Society of Professional Journalists (“SPJ”) is dedicated to improving and protecting journalism. It is the nation’s largest and most broad-based journalism organization, dedicated to encouraging the free practice of journalism and stimulating high standards of ethical behavior. Founded in 1909 as Sigma Delta Chi, SPJ promotes the free flow of information vital to a well-informed citizenry, works to inspire and educate the next generation of journalists and protects First Amendment guarantees of freedom of speech and press. Student Press Law Center (“SPLC’”) is a nonprofit, nonpartisan organization which, since 1974, has been the nation’s only legal assistance agency devoted exclusively to educating high school and college journalists about the rights and responsibilities embodied in the First Amendment to the Constitution of the United States. SPLC provides free legal assistance, information and educational materials for student journalists on a variety of legal topics. Tribune Publishing Company is one of the country’s leading media companies. The company’s daily newspapers include the Chicago Tribune, New York Daily News, The Baltimore Sun, Sun Sentinel (South Florida), Orlando Sentinel, Hartford Courant, The Morning Call, the Virginian Pilot and Daily Press. Popular news and information websites, including www.chicagotribune.com, 31

  
    Case 18-2868, Document 68, 12/17/2018, 2457074, Page43 of 49 complement Tribune Publishing’s publishing properties and extend the company’s nationwide audience. The Tully Center for Free Speech began in Fall, 2006, at Syracuse University’s S.I. Newhouse School of Public Communications, one of the nation’s premier schools of mass communications. Univision Communications Inc. (UCI) is the leading media company serving Hispanic America. UCI is a leading content creator in the U.S. and includes the Univision Network, UniMas and Univision Cable Networks. UCI also includes the Fusion Media Group, a division that serves young, diverse audiences, which includes cable networks and a collection of leading digital news sites including Gizmodo, Deadspin, The Root, Splinter and Jezebel. The Washington Post (formally, WP Company LLC d/b/a The Washington Post) is a news organization based in Washington, D.C. It publishes The Washington Post newspaper and the website www. washingtonpost.com, and produces a variety of digital and mobile news applications. The Post has won 47 Pulitzer Prizes for journalism, including awards in 2018 for national and investigative reporting. 32
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